The legislation protects a miner from dis-
crimination because he "is the subject of medical
evaluation and potential transfer under a standard
published pursuant to Section 10[1]".  Under Sec-
tion 10[1], standards promulgated by the Secretary
must provide; as appropriate, that where it is
determined as a result of a physical examination
that a miner may suffer material impairment of
health or functional capacity by reason of his ex-
posure to a hazard covered by a standard, the miner
shall be removed from such exposure and reassigned;
and that the miner transferred shall continue to re-
ceive compensation for his work at no less than the
regular rate of pay for miners in the classification
the miner held prior to transfer. The Committee in-
tends Section 10[5](c) to bar, as discriminatory,
the termination or laying-off of a miner in such
circumstances, or his transfer to another position
with compensation at less than the regular rate of
pay for the classification held by the miner prior
to transfer.  The relief provided under Section 10[5]
(c) is in addition to that provided under sections
10[4](a) and (h) and 10[5] for violations of stand-
ards.

The legislative history, in that same section, goes on to
point out that the purpose of section 105(c)(l) is to bring about
a safer work place for miners and a healthier work place for
miners, and that discriminations must be rigorously prosecuted
in order to protect the miner's rights to complain about health
and safety matters in a mine.

The problem that I have with the complainant's claim in this
case is that I am asked to interpret section 105(c)(l) to find
that Mr. Bundy was discriminated against when the company refused
to call him back to a position which was not in a less dusty area.
The purpose of that section, and the legislative history shows
the purpose of it is to enable Mr, Bundy to be able to find a
position in a less dusty area for which he will not be compensated
at a lower rate of pay than if he had continued to work In the
dusty area.

It's true that Part 90, as it now reads, provides that a
miner may waive his right to work in a healthier environment, but
as counsel for the company has pointed out, once he waives that
right to transfer to a less dusty area, then, he Is outside the
Act because the Act does not articulate what shall happen to him
when he waives his right to transfer to a less dusty area.
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e history pertaining to section 105(c)(3) is
